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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 

AGENDA 
 

8th Meeting, 2019 (Session 5) 
 

Tuesday 5 March 2019 
 
The Committee will meet at 9.45 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 6 and 7 in private. 
 
2. Construction and Scotland’s Economy: The Committee will take evidence 

from— 
 

David Watson, Carpentry and Joinery, Liam Clark, Carpentry and Joinery, 
and Johnathon Scott, Carpentry and Joinery, New College Lanarkshire; 
 
Jessica Morris, Construction and the Built Environment, and Daniel 
McKelvie, Construction and the Built Environment, Heriot Watt University; 
 
Asher Humphrey-Martin, Architectural Technology, Charlie-Jade Combe, 
Painting and Decorating, Ryan Patterson, Plastering, and Elliot Ruthven, 
Plastering, Edinburgh College; 
 

and then from— 
 

Douglas Morrison, Associate Director of Innovation and STEM, City of 
Glasgow College; 
 
David McClean, Head of School / Professor - The Scott Sutherland School 
of Architecture and Built Environment, Robert Gordon University; 
 
Lorna Hamilton, Member of the Scotland Board, Association of Women in 
Property; 
 
Scott Warden, Head of Faculty for Engineering and Built Environment, 
Edinburgh College. 
 

3. Subordinate legislation: The Committee will take evidence on the Public 
Procurement etc. (Scotland) (Amendment) (EU Exit) Regulations 2019 [draft] 
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and the Public Procurement etc. (Scotland) (Amendment) (EU Exit) Amendment 
Regulations 2019 from— 

 
Derek Mackay, Cabinet Secretary for Finance, Economy and Fair Work, 
Alasdair Hamilton, Procurement Policy Manager, and Mark Richards, 
Solicitor, Scottish Government. 
 

4. Subordinate legislation: Derek Mackay (Cabinet Secretary for Finance, 
Economy and Fair Work) to move— 

 
S5M-15751—That the Economy, Energy and Fair Work Committee 
recommends that the Public Procurement etc. (Scotland) (Amendment) 
(EU Exit) Regulations 2019 [draft] be approved. 
S5M-15921—That the Economy, Energy and Fair Work Committee 
recommends that the Public Procurement etc. (Scotland) (Amendment) 
(EU Exit) Amendment Regulations 2019 [draft] be approved. 
 

5. European Union (Withdrawal) Act 2018: The Committee will consider its 
response to the proposal by the Scottish Government to consent to the UK 
Government legislating using the powers under the Act in relation to the 
following UK statutory instrument proposal— 

 
The UK Statistics (Amendment etc.) (EU Exit) Regulations 2019 
 

6. Construction and Scotland’s Economy: The Committee will consider the 
evidence heard at today's meeting.  

 
7. Work programme: The Committee will consider its work programme. 
 
 

Alison Walker 
Clerk to the Economy, Energy and Fair Work Committee 

Room T3.40 The Scottish Parliament Edinburgh 
Tel: 0131 348 5207 

Email: Alison.Walker@parliament.scot 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

SCOTLAND’S CONSTRUCTION SECTOR INQUIRY  

SUBMISSION FROM THE ASSOCIATION OF WOMEN IN PROPERTY 

Skills  

9. Does the sector’s skills planning model allow it to realise its full potential, in terms of 

attracting talent, meeting skill shortages, preparing for technological change? 

The Association of Women in Property is a membership-based not for profit organisation 

committed to overcoming gender imbalance in the property and construction industries. It 

was established in 1987. We have over 1,000 members across the UK and approximately 

125 in Scotland. Our members are predominantly from the professional sector, drawn from 

a wide range of disciplines including architecture, surveying, engineering, contracting.  We 

provide a range of services to members, including a mentoring scheme, training and 

networking events and an awards scheme for women studying built environment courses at 

undergraduate level. 

The main public sector initiative that we are aware of in relation to overcoming the lack of 

women in the industry in Scotland is the Scottish Funding Council’s Gender Action Plan. 

We were invited to take part in industry consultation events which took place during the 

preparation of this plan. We note from the 2019 progress report that there has been a lack 

of progress towards the GAP’s target in respect of construction courses.  

There is a range of other initiatives to encourage more women into construction, by 

individual employers and professional bodies, but lack of co-ordination between the players 

means that impact is limited. 

Our experience is that many young women are not aware of the range of professional 

opportunities in the construction sector and the positive impact that the sector can have on 

society.  Many of our members either enter the construction industry because of family 

connections or enter after having pursued other careers. We believe that much more needs 

to be done to make young people, teachers and parents aware of the range of opportunities 

in the sector and to publicise female role models.  This should involve public bodies working 

with employers, universities, schools and professional bodies. Many companies within the 

sector have encouraged their staff to become STEM Ambassadors and we believe that this 

network of volunteers could be used to better effect in relation to construction careers. 

The construction industry has a reputation for adversarial relationships and a robust 

working environment, which can be off-putting to many people, particularly women. It is our 

experience that some employers, while keen to attract and retain women, do not pay 

sufficient attention to their working culture. There is widespread unconscious bias against 

women working in the sector, which can result in women not progressing as fast as male 

colleagues, undervaluing of their contribution and, in some cases, bullying and 

inappropriate sexual behaviour.  Unconscious bias also applies to other under-represented 



Association of Women in Property Scotland Board EEFW/S5/19/8/3 

2 

groups.  This leads to a loss of talent within the industry and inhibits innovation. We would 

welcome an initiative to publicise the importance of overcoming unconscious bias and 

bringing about an inclusive working culture, and to provide examples of the positive 

business impact of addressing these issues.  

We are also aware that many women leave the industry or leave their jobs to set up as self-

employed due to the lack of flexibility and challenges in accommodating childcare.    

Although there has been progress with staff having the legal right to ask for flexible working 

and some employers having the right policies in place, it is left to the employee to overcome 

any difficulties arising from flexible working. In practice, many women who are able to work 

part-time find that their careers stall and some chose to move to a more supportive 

employer, set up their own business or leave the industry altogether.  More should be done 

to make employers aware of good practice in this area. 

We are also aware that the women who have risen to leading roles in the professional 

institutions in recent years have been overwhelmingly women running their own businesses 

or in academia. This raises another area where employers need to become aware of the 

need to identify and encourage talented women to raise their profiles and roles generally in 

the professional arena, creating awareness and visible role models and ambassadors.  

We firmly believe that attracting and retaining a more diverse range of people into the 

construction industry will improve the range of talent, help to overcome the poor track 

record of the sector and improve working conditions for all. 
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Economy, Energy and Fair Work Committee 

8th Meeting, 2019 (Session 5), 5 March 2019 

Cover Note – Affirmative Instrument 

Introduction 

1. This paper sets out details of the affirmative instruments for consideration 
under Standing Orders Rule 10.6.  

 Public Procurement etc. (Scotland) (Amendment) (EU Exit) Regulations 2019 
[draft]  

 Public Procurement etc. (Scotland) (Amendment) (EU Exit) Amendment 
Regulations 2019 

Action 

 Following evidence from the Minister, the Committee will be asked 
whether to agree to the motions below and to report its decision to the 
Parliament— 

Motion S5M-15751: Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) Regulations 2019 [draft]: 

That the Economy, Energy and Fair Work Committee recommends 
that the Public Procurement etc. (Scotland) (Amendment) (EU Exit) 
Regulations 2019 [draft] be approved. 

Motion S5M-15921: Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) Amendment Regulations 2019 [draft]: 

That the Economy, Energy and Fair Work Committee recommends 
that the Public Procurement etc. (Scotland) (Amendment) (EU Exit) 
Amendment Regulations 2019 [draft] be approved. 

 The Committee is also invited to delegate responsibility for the drafting 
and publication of a short, factual report to the Convener and Clerk. 

  

http://www.legislation.gov.uk/sdsi/2019/9780111040560
http://www.legislation.gov.uk/sdsi/2019/9780111040560
https://www.legislation.gov.uk/sdsi/2019/9780111040850/contents
https://www.legislation.gov.uk/sdsi/2019/9780111040850/contents
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Public Procurement etc. (Scotland) (Amendment) (EU Exit) Regulations 2019 
[draft] 

2. Purpose of the instrument: This instrument is made in order to address 
deficiencies in retained EU law relating to public procurement which arise 
from the withdrawal of the United Kingdom from the EU. It will ensure that the 
legislation continues to operate effectively after the UK leaves the EU. 

3. Categorisation: On the significance of the proposed changes, the Scottish 
Ministers categorised the instrument as high under the Brexit SSI Protocol. 
 

4. Policy Note: Further details on the purpose of the instrument can be found in 
the policy note attached at Annexe A. 

5. Deadline for EEFW Committee to consider: 10 March 2019.  

6. The Delegated Powers and Law Reform Committee considered the 
instrument at its meeting on 5 February 2019 and agreed that no points arose.  

7. The Committee considered its approach to the Regulations at its meeting on 
29 January 2019 and agreed to write to the Cabinet Secretary to request 
additional information. The Cabinet Secretary Responded on 19 February 
2019. The Committee also sought the views of stakeholders, the responses 
can be found here. 

  

http://www.legislation.gov.uk/sdsi/2019/9780111040560
http://www.legislation.gov.uk/sdsi/2019/9780111040560
https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
https://www.parliament.scot/S5_EconomyJobsFairWork/Inquiries/20190130ConvtoSGProcurementEUExitSSI.pdf
https://www.parliament.scot/S5_EconomyJobsFairWork/General%20Documents/20190219-CabSec-Response.pdf
https://www.parliament.scot/S5_EconomyJobsFairWork/General%20Documents/20190219-CabSec-Response.pdf
https://www.parliament.scot/S5_EconomyJobsFairWork/Inquiries/Consultation_Responses.pdf
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Public Procurement etc. (Scotland) (Amendment) (EU Exit) Amendment 
Regulations 2019 

8. Purpose of the instrument: This instrument amends the Public Procurement 
etc. (Scotland) (Amendment) (EU Exit) Regulations 2019, laid in draft on 7 
February 2019. It provides an alternative „fix‟ to deficiencies in retained EU 
legislation relating to the treatment of the UK‟s international obligations in the 
field of public procurement. 

9. Categorisation: On the significance of the proposed changes, the Scottish 
Ministers categorised the instrument as high under the Brexit SSI Protocol.  
 

10. Policy Note: Further details on the purpose of the instrument can be found in 
the policy note attached at Annexe B. 

11. Deadline for EEFW Committee to consider: 27 March 2019.  

12. The Delegated Powers and Law Reform Committee considered the 
instrument at its meeting on 26 February 2019 and agreed that no points 
arose.  

  

https://www.legislation.gov.uk/sdsi/2019/9780111040850/contents
https://www.legislation.gov.uk/sdsi/2019/9780111040850/contents
https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2019/2/27/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-26-February-2019/DPLRS052019R10.pdf
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Annexe A 
POLICY NOTE 

 
The Public Procurement etc. (Scotland) (Amendment) (EU Exit) Regulations 

2019 

 
SSI 2019/XXX  

 
The above instrument was made in exercise of the powers conferred by paragraph 
1(1) and (3) of Schedule 2 to the European Union (Withdrawal) Act 2018.  The 
instrument is subject to affirmative procedure.  
 

Purpose of the instrument. This instrument is made in order to address 

deficiencies in retained EU law relating to public procurement which arise from the 
withdrawal of the United Kingdom from the EU. It will ensure that the legislation 
continues to operate effectively after the UK leaves the EU. 

 
Policy Objectives  

 
1. This instrument is drafted with the intention of maintaining, as far as possible, 

the current legislative and policy framework for public procurement, whilst 
recognising that the UK will no longer be a member State of the EU. The 
amendments are also made to ensure that the legislation complies with the 
requirements of the World Trade Organisation‟s Government Procurement 
Agreement (the GPA), which the UK intends to join in its own right after 
leaving the EU. Amendments are intended to remove the distinction between 
the treatment of economic operators (potential bidders for contracts) which 
are established in a member State other than the UK and those established 
outside of the EU. 

 
Explanation of the law being amended by the regulations 
 

2. This instrument principally amends the Public Contracts (Scotland) 
Regulations 2015; the Utilities Contracts (Scotland) Regulations 2016; and the 
Concession Contracts (Scotland) Regulations 2016. 

 
3. These regulations implement the requirements of Directive 2014/24/EU 

on public procurement, Directive 2014/25/EU on procurement by entities 
in the water, energy, transport and postal services sectors; and 
Directive 2014/23/EU on the award of concession contracts, 
respectively. They also implement the requirements of Directive 
89/665/EEC and Directive 92/13/EEC, as amended, on remedies and 
review procedures for public procurement and on the procurement 
procedures of entities operating in the water, energy, transport and 
telecommunications sectors. 

 
4. These EU Procurement Directives govern the procedures for the award of 

contracts worth more than specified financial thresholds, subject to certain 
exclusions from their scope. The legal framework is based on the principles of 
transparency, non-discrimination, equal treatment and proportionality. The EU 
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is a member of the GPA and is party to a number of international agreements 
with countries outside the EU that contain procurement provisions. The EU 
Procurement Directives reflect the obligations arising from these agreements, 
as well as the EEA Agreement. 

 
5. The Public Contracts (Scotland) Regulations 2015 and the Utilities Contracts 

(Scotland) Regulations 2016 include saving provisions under which certain 
procurements remain governed by the revoked Public Contracts (Scotland) 
Regulations 2012 or the revoked Utilities Contracts (Scotland) Regulations 
2012, which implement Directive 2004/18/EC on public procurement, and 
2004/17/EC on the procurement procedures of entities operating in the water, 
energy, transport and postal services sectors, respectively, as well as the 
remedies Directives. This instrument makes amendments to deal with the 
deficiencies which arise from the UK‟s exit from the EU where those 
provisions continue to apply. 

 
6. This instrument also amends the Procurement Reform (Scotland) Act 2014, 

and the Procurement (Scotland) Regulations 2016 made under that Act. 
These pieces of legislation impose additional requirements beyond those 
imposed by the EU Directives, but rely on references to the EU Directives in 
order to do so. 

 
Reasons for and effect of the proposed change or changes on retained EU law 
 
The UK e-notification service   
 

7. This instrument replaces the requirement to send notices to the EU 
Publications Office (for publication in the Official Journal of the European 
Union (OJEU) via Tenders Electronic Daily (TED)), with a requirement to 
submit notices to a new UK e-notification service. This is intended to reflect 
the publication requirements in the GPA.  

 
8. Contract opportunities that would have been published on OJEU/TED will be 

published on the new UK e-notification service. Publication will take place 
electronically and the service will be free for all users. Transitional provisions 
have been made in respect of procurement procedures which straddle exit 
day and in relation to which earlier notices have been published on 
OJEU/TED.  

 
9. The instrument makes no change to the requirement arising from the 

Procurement Reform (Scotland) Act 2014 for some of these notices to also be 
published on Public Contracts Scotland. 

 
Transfer of functions  
 

10. The EU Procurement Directives provide the European Commission with a 
number of functions to fulfil its supervisory role over EU public procurement 
that are reflected in retained EU law and that it would not be appropriate to 
retain after exit. There are also delegated powers to make tertiary legislation 
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whose effects it is appropriate to recreate by conferring those powers on 
Scottish Ministers.   

 
11. This instrument transfers to the Scottish Ministers the Commission‟s function 

to revalue the main financial thresholds. The Procurement Directives require 
the Commission to review these thresholds every two years to establish 
whether they continue to correspond to the relevant thresholds laid down by 
the GPA (see, for example, Article 6 of Directive 2014/24/EU). If they do not 
correspond, the Commission, by delegated act, makes the necessary 
amendment to the euro figures set out in the EU Directive to bring them back 
into line. At the same time, the Commission also determines the sterling value 
of these thresholds. The regulations currently make ambulatory reference to 
the thresholds laid down in the relevant EU Directive (as determined in 
sterling by the Commission). This instrument replaces these ambulatory 
cross-references with the actual sterling figures and confers on the Scottish 
Ministers the power to make regulations following a biennial review. The 
Scottish Ministers will be required to conduct the reviews on the same basis 
as the Commission, but rather than adopting the Commission‟s two-stage 
process, the Scottish Ministers must value the GPA thresholds, which are 
expressed in special drawing rights, directly into the equivalent sterling 
values. The conversion rates to be used for this purpose are those published 
in the monthly International Financial Statistics published by the International 
Monetary Fund, which is the methodology applicable under the GPA.  

 
12. The Commission has the power to update the exceptions to the 

circumstances in which contracting authorities are obliged to require the use 
of electronic means of communication in light of technological developments 
and to update the technical requirements relating to tools and devices for the 
electronic receipt of tenders and requests to participate to take account of 
technological developments. The instrument transfers these powers to the 
Scottish Ministers. The scope of the Scottish Ministers‟ powers to amend the 
Regulations has been closely based on the scope of the Commission‟s 
existing powers to amend the corresponding passages of the EU 
Procurement Directives (for example, new regulation 23A, which this 
instrument inserts into the Public Contracts (Scotland) Regulations 2015, is 
based on the powers conferred by Article 22(7) of Directive 2014/24/EU).  

 
13. Provision has been made to confer on the Scottish Ministers the power to 

treat the list of international agreements in the field of environmental, social 
and labour law set out in the annexes to the EU Directives as though certain 
international agreements were removed and others that are not covered were 
listed. An equivalent, delegated power to amend the list of international 
agreements in these annexes, currently rests with the Commission.   

 
14. This is relevant to the ability of a contracting authority to refuse to award a 

contract to the bidder submitting the most economically advantageous tender 
where the contracting authority has established that the bidder does not 
comply with certain applicable obligations in the field of social, environmental 
and labour law.  
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15. Requirements to provide the Commission with reports have been either 
removed or converted into an obligation to provide reports to the Scottish 
Ministers.  

 
Article 346 of the Treaty on the Functioning of the European Union (TFEU)  
  

16. The regulations amended by this instrument do not apply to contracts that fall 
within the scope of the Defence and Security Regulations 2011 (the 2011 
Regulations). In addition, the regulations amended by this instrument are 
subject to the derogation set out in Article 346 of TFEU that has the effect of 
overriding the obligation to comply with those regulations or particular 
requirements in them, where this would undermine EU member States‟ 
essential security interests.   
 

17. To ensure that contracting authorities can continue to override particular 
requirements of those regulations where necessary, this instrument inserts 
provisions (which are intended to correspond to provisions in the Defence and 
Security Public Contracts (Amendment) (EU Exit) Regulations 2019), which 
replace the cross-reference to Article 346 TFEU with the text of Article 346 
(with some minor adjustments to make it operable).   

 
18. It is arguable that Article 346 TFEU has direct effect through section 2(1) of 

the European Communities Act 1972, and so is retained through section 4 of 
the European Union (Withdrawal) Act 2018 in some circumstances. However, 
given that the regulations amended by this instrument are made under the 
alternative implementing powers in section 2(2) of the European Communities 
Act 1972, inserting the text of Article 346 is considered to provide the most 
legal certainty in ensuring the continued effect of Article 346 after exit.    

 
19. Consideration was also given to whether Article 346(1)(a) should be 

replicated in the instrument. Regulation 16(2)(b) of the Public Contracts 
(Scotland) Regulations 2015 and parallel provisions in the Utilities Contracts 
(Scotland) Regulations 2016 and the Concession Contracts (Scotland) 
Regulations 2016 (the parallel provisions), (which permit procurements to be 
excluded from the application of the Regulations where they would oblige a 
contracting authority to supply information which would be contrary to the 
UK‟s essential security interests), arguably already replicate its effect. 
However, the courts have not clarified the interaction between Article 
346(1)(a) TFEU and regulation 16(2)(b) (or the parallel provisions) and a strict 
application of regulation 16(2)(b) (or the parallel provisions), disapplying the 
entirety of the Regulations in all circumstances could be considered 
disproportionate, so it was considered prudent to make the position entirely 
clear by replicating Article 346(1)(a) in the Regulations.   

  
20. Article 346(1)(b) provides that a member State may take such measures as it 

considers necessary for the protection of the essential interests of its security 
that are connected with the production of, or trade in, arms, munitions and war 
material. The scope of products referred to is determined by a list that was 
drawn up by the Council of Ministers of the EEC (as it then was), in 1958 (the 
1958 List). The amendments made by this instrument reproduce the 
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significance of the 1958 List (for example, the new paragraphs (2) to (6) that 
this instrument substitutes for regulation 3(2) of the Public Contracts 
(Scotland) Regulations 2015).  

 
Scope of duty owed by contracting authorities  
 

21. Regulation 3(58) of the instrument includes amendments to Regulation 87 of 
the Public Contracts (Scotland) Regulations 2015 (and there are also 
amendments to the parallel provisions in the Utilities Contracts (Scotland) 
Regulations 2016 and the Concession Contracts (Scotland) Regulations 
2016). It would no longer make sense to provide remedies for breaches of 
“enforceable EU obligations”, so the amendment refers instead to any 
retained EU obligation that is saved under section 4 of the European Union 
(Withdrawal) Act 2018. This would include directly effective rights and 
obligations that previously flowed through section 2(1) of the European 
Communities Act 1972 and which continue to be recognised in domestic law 
post exit.   

22. It would also be inappropriate to retain the obligations under Part 2 and 3 of 
the Public Contracts (Scotland) Regulations 2015 in respect of economic 
operators from EEA States in circumstances where the UK is likely to be 
treated as a third country by contracting authorities in member States. After 
exit, and save in respect of procurements which are on-going as of exit day, 
this duty is owed only to economic operators from the UK.   

 
23. Similarly, it would be inappropriate to continue to retain the obligations set out 

in the Procurement Reform (Scotland) Act 2014 in respect of economic 
operators from a member State or the EEA. The instrument amends the 
scope of these obligations so that after exit they will extend only to economic 
operators from the UK. 

 
24. For the avoidance of doubt, Gibraltar is added as an express reference to 

make clear that the duty owed to economic operators in the UK extends to 
those in Gibraltar. Prior to exit, Gibraltar came within the territorial scope of 
the EU Treaties in accordance with Article 355(3) of TFEU that applies the 
Treaties to European territories for whose external relations a member State 
is responsible, subject to some exceptions that are material to public 
procurement (such as in relation to the Channel Islands), set out elsewhere in 
Article 355 but which are not relevant to Gibraltar. As the UK is responsible for 
Gibraltar's external relations, the UK and Gibraltar are effectively treated as 
one member State under EU law. Contracting authorities in other member 
States owe the same duties to economic operators from Gibraltar as 
economic operators from the UK.   

 
25. After the UK's exit, Gibraltar will no longer come within the scope of the EU 

Treaties. It may therefore, be treated by member States as having the same 
third country status as the UK. In order to preserve continuity, it is appropriate 
to continue to include Gibraltarian economic operators in the duties owed by 
contracting authorities. 
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The GPA and other international agreements  
 

26. It is the intention of the UK to join the GPA in its own right (the UK currently 
participates in its capacity as an EU member State). If the UK does not 
accede to the GPA by exit, as a matter of international law economic 
operators established in territories and states which are party to the GPA 
would no longer have the guaranteed access (and associated remedies) that 
they currently have in relation to UK public procurements.   

 
27. The UK Government, in amending the procurement regulations applying to 

England, Wales and Northern Ireland, has decided that for procurements 
within the scope of the regulations, economic operators established in 
territories and states which are party to the GPA (including EEA states) as at 
the point of the UK‟s withdrawal from the EU, should continue to be afforded 
the same rights and remedies as the UK currently gives to economic 
operators established in territories and states which are party the GPA, on the 
basis of the EU‟s coverage schedules, and for a period of eight months after 
exit. This is in anticipation of the UK‟s accession to the GPA on or shortly after 
exit, though in the event that the UK does not accede to the GPA on exit day, 
other GPA signatories would not be obliged to offer reciprocal treatment in the 
intervening period until UK accession.  
 

28. The UK Government has asked that the Scottish regulations replicate this 
provision in order to support the UK‟s swift accession to the GPA. This 
instrument therefore modifies the relevant provisions of the regulations from 
exit day so that they continue to accord guaranteed access and remedies to 
economic operators established in states which are party to the GPA, 
including member States, despite the UK not being a member State or, until 
accession, party to the GPA. Regulations 4, 6 and 8 of this instrument remove 
these provisions eight months from exit day.  

 
29. The instrument also removes from the regulations the provision that extends 

the application of the duties on contracting authorities and remedies to 
suppliers from third countries that have other agreements covering 
procurement with the EU. 

 
Exclusion grounds  
 

30. In respect of procurement procedures commenced after exit day, contracting 
authorities will not be bound by the mandatory requirement to exclude an 
economic operator established as having a conviction where the offence 
relates to fraud affecting the European Communities‟ financial interests, as 
defined by Article 1 of the Convention on the protection of the financial 
interests of the European Communities. To avoid „moving the goalposts‟ in 
ways that could produce unfairness in the context of procurements that are 
already underway, this ground of exclusion will, under the transitional 
provisions in the Schedule to this instrument, continue to apply to ongoing 
procurement procedures commenced before exit. 
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Consequential amendments to primary and secondary legislation  
 

31. The instrument makes a number of amendments to primary and secondary 
legislation that arise as a consequence of the amendments to the 
Regulations. 

 
32. The application of some provisions of the Procurement Reform (Scotland) Act 

2014, and of the Procurement (Scotland) Regulations 2016, made under that 
Act, is currently determined by reference to “EU-regulated procurement”. This 
concept remains unaltered, but is amended to read “higher value regulated 
procurement”. A number of interpretative provisions which refer to the 
European Directives are also updated.  

 
Specific amendments   
 

33. The definition of affiliated undertaking in both the Utilities Contracts (Scotland) 
Regulations 2016 and the Concession Contracts (Scotland) Regulations 2016 
by reference to the requirements in Directive 2013/34/EU has been replaced 
with a reference to the domestic legislation which implements the Directive, 
Part 15 of the Companies Act 2006.  

 
34. Regulation 83 of the Utilities Contracts (Scotland) Regulations 2016 applies to 

tenders relating to products originating in third countries with which the EU 
has not concluded, whether multilaterally or bilaterally, an agreement ensuring 
comparable and effective access for EU undertakings to the markets of those 
third countries. Utilities are entitled to reject any tender submitted for the 
award of a supply contract where the proportion of the products originating in 
third countries exceeds 50% of the total value of the products constituting the 
tender. The origin of the products is determined in accordance with Council 
Regulation (EEC) No 2913/92 of 12 October 1992 establishing the 
Community Customs Code as amended from time to time. The instrument 
replaces the reference to the Community Customs Code with a suitable 
reference that attracts the country of origin rules in the Taxation (Cross-
Border Trade) Act 2018. 

 
The 2012 Regulations   
 

35. The effect of the original transitional provisions in the regulations means that 
the Public Contract (Scotland) Regulations 2012 and Utilities Contract 
(Scotland) Regulations 2012 (the 2012 Regulations) continue to apply to 
contract award procedures commenced in accordance with those regulations 
before 18 April 2016, though in practical terms, we expect that very few 
ongoing procedures will fall into this category. 

 
36. Since the 2012 Regulations will only ever apply in respect of procedures 

commenced before exit day, the instrument modifies them to the extent that 
they continue to apply to subsequent stages of the procurement that have not 
been completed by exit day. Consistent with the transitional and savings 
provisions we are making in respect of amendments to the Regulations, 
references to a member State will be deemed to continue to include the UK 
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whereas all requirements to send notices to OJEU are replaced with a 
requirement to submit a notice to the UK e-notification service. 

 
Abnormally low tenders and State aid  
 

37. In respect of abnormally low tenders submitted by bidders who may have 
been in receipt of state subsidies, the intention is to treat non-UK economic 
operators on a level playing field. Further, although a new UK State aid 
regime is envisaged in which the function for enforcement is to be conferred 
on the Competition and Markets Authority, in the area of public procurement, 
it would be inappropriate for economic operators established in the UK to be 
required to demonstrate that aid provided by the state was compatible with 
the UK's State aid regime in contrast to economic operators not established in 
the UK. Accordingly, the provisions in the Regulations relating to State aid 
have been removed (for example, regulation 69(2)(f), (6) and (7) of the Public 
Contracts (Scotland) Regulations 2015). 

 
E-Certis  
 

38. E-Certis is the EU‟s online database that lists the eligibility criteria and 
documentary evidence needed in each EEA country to take part in public 
procurement. It helps companies and contracting authorities cope with the 
different forms of documentary evidence required for cross-border tenders for 
EU public contracts. It provides links to the bodies providing certificates and 
evidence that a supplier has not breached an exclusion ground such as for 
non-payment of taxes. After exit, it would be inappropriate to continue to 
require UK contracting authorities to have recourse to e-Certis. The 
instrument removes that requirement. 

 
Joint procurement  
 

39. The provisions in the regulations relating to procurement involving contracting 
authorities or other contracting entities from other member States (for 
example, regulation 40 of the Public Contracts (Scotland) Regulations 2015) 
reflect rules introduced by the Commission to encourage cross-border joint 
procurements between member States. The omission of these provisions is 
not intended to imply that joint procedures should not be undertaken or that 
there should be any disruption to existing arrangements.   

 
40. However, these provisions are premised on recognition by all the member 

States of the contracting authorities concerned that the contracting authorities‟ 
mutual rights and obligations will be as laid down by, or in accordance with, 
the arrangements referred to in these provisions (for example, that all the 
member States will respect the choice of national law made by contracting 
authorities who procure jointly under these provisions). After the UK ceases to 
be a member State, this common recognition will not necessarily apply. The 
corresponding provisions of the Directives (for example, Article 39 of Directive 
2014/24/EU), which will continue to apply to member States, refer only to 
“contracting authorities from member States”, a category that will no longer 
include contracting authorities from the UK.  It is therefore appropriate to omit 
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these provisions. Cross-border joint procedures may continue to be 
undertaken (as, in practice, they were to some extent before the Regulations 
were made, as the previous Procurement Directives and their transposing 
regulations did not contain such provisions), but on the same basis as cross-
border joint procedures with contracting authorities from non-member States, 
without the legal clarity provided by these provisions which would be 
impossible to enforce after exit. 

 
Transitional provisions   
 

41. The regulations, as amended by the instrument, will generally apply 
prospectively, even in relation to procurements that are already underway on 
exit day. However, there will be some exceptions to this, mainly in cases in 
which applying the amended provision to such procurements would „move the 
goalposts‟ in ways that would, or could, produce unfairness. Some examples 
have been mentioned above. Further details of the transitional provisions are 
in the Schedule to the instrument. 

 
Statements required by European Union (Withdrawal) Act 2018  
 
Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view the Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) Regulations 2019 does no more than is appropriate.  This is the case because 
it does no more than prevent, remedy or mitigate deficiencies in retained EU law 
arising from the withdrawal of the UK from the EU, examples of which are mentioned 
in paragraph 7 to 41 of the policy note”. 
 
Statement as to why the Scottish Ministers consider that there are good 
reasons for the regulations and that this is a reasonable course of action 
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view there are good reasons for the provisions in this instrument, 
and I have concluded they are a reasonable course of action. These reasons are set 
out in paragraphs 7 to 41 of the policy note”. 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation  
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view the Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) Regulations 2019 does not amend, repeal or revoke a provision or provisions in 
the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made under 
those Acts”.   
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Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view the Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) Regulations 2019 have had due regard to the need to eliminate discrimination, 
harassment, victimisation and any other conduct that is prohibited by or under the 
Equality Act 2010”.  
 
Additional information provided for EU Exit instruments in terms of the 
protocol agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
This heading is not applicable 
 
Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to 
consumer protection (so far as is within devolved competence) 
 
This heading is not applicable 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed 
 
High – this instrument is largely concerned with technical detail, and does not seek 
to change the effect of the underlying legislation. It does, however, transfer a number 
of functions, including limited EU legislative powers to the Scottish Ministers. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
 
This SSI is subject to mandatory affirmative procedure under paragraph 1(6) of 
Schedule 7 of the European Union (Withdrawal) Act 2018.  Therefore, the sifting 
procedure in the SSI protocol is not relevant to this SSI.   
 
 
Further information  
 
Consultation  
 
There has been no public consultation on how to rectify the deficiencies arising from 
withdrawal. The changes made are intended to maintain the current legislative and 
policy framework in so far as this is possible after exit and are within the extent 
permitted by the European Union (Withdrawal) Act 2018 to correct deficiencies.   
 
Regular discussions on the content of this instrument have been held with the UK 
Government and the other devolved administrations throughout the drafting process. 
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Where appropriate, the amendments to legislation set out in this instrument are 
consistent with amendments which the UK Government is proposing to make to its 
equivalent legislation. 
 
Impact Assessments  
 
Full impact assessments have not been prepared for this instrument because the 
framework and principles underlying the legislation have not been substantially 
amended. Modifications contained in this instrument have been made to ensure the 
legislation functions effectively, once the UK withdraws from the EU. 
 
Financial Effects  
  
The Cabinet Secretary for Finance, Economy and Fair Work confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, 
local government or on business. 
 
Scottish Government 
Scottish Procurement and Commercial Directorate 
 
28 January 2019 
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Annexe B 
POLICY NOTE 

 
The Public Procurement etc. (Scotland) (Amendment) (EU Exit) Amendment 

Regulations 2019 

 
SSI 2019/XXX  

 
The above instrument was made in exercise of the powers conferred by paragraph 
1(1) and (3) of Schedule 2 and paragraph 21(b) of Schedule 7 to the European 
Union (Withdrawal) Act 2018.  The instrument is subject to affirmative procedure.  
 

Purpose of the instrument 
This instrument amends the Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) Regulations 2019, laid in draft on 29 January 2019. It provides an alternative 
„fix‟ to deficiencies in retained EU legislation relating to the treatment of the UK‟s 
international obligations in the field of public procurement.  

 
Policy Objectives  
 

1. This instrument is drafted to ensure that procurement legislation in Scotland is 
compatible with the UK‟s international agreements. This approach is at the 
request of the UK Government, which will lay a similar second instrument with 
effect in England, Wales and Northern Ireland, and is to provide sufficient time 
for the Trade Bill, or another primary legislative vehicle which would enable 
the UK‟s new obligations to be implemented, to receive Royal Assent.  

 
Explanation of the law being amended by the regulations 
 

2. This instrument amends the Public Procurement etc. (Scotland) (Amendment) 
(EU Exit) Regulations 2019 (“the first SSI”) before that instrument comes into 
force. 
 

3. The first SSI principally amends the Public Contracts (Scotland) Regulations 
2015; the Utilities Contracts (Scotland) Regulations 2016; and the Concession 
Contracts (Scotland) Regulations 2016. 

 
4. These regulations implement the requirements of Directive 2014/24/EU 

on public procurement, Directive 2014/25/EU on procurement by entities 
in the water, energy, transport and postal services sectors; and 
Directive 2014/23/EU on the award of concession contracts, 
respectively. They also implement the requirements of Directive 
89/665/EEC and Directive 92/13/EEC, as amended, on remedies and 
review procedures for public procurement and on the procurement 
procedures of entities operating in the water, energy, transport and 
telecommunications sectors. 

 
5. These EU procurement Directives govern the procedures for the award of 

contracts worth more than specified financial thresholds, subject to certain 
exclusions from their scope. The legal framework is based on the principles of 
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transparency, non-discrimination, equal treatment and proportionality. The EU 
is a member of the World Trade Organisation‟s Government Procurement 
Agreement (“the GPA”), and is party to a number of international agreements 
with countries outside the EU that contain procurement provisions. The EU 
procurement Directives reflect the obligations arising from these agreements, 
as well as the EEA Agreement. 

 
Reasons for and effect of the proposed change or changes on retained EU law 
 
Effect of the proposed changes: The GPA 
 

6. Because the EU is a signatory to the GPA, the procurement Directives require 
contracting authorities to afford equal treatment to bidders from other 
countries which are also signatories to the GPA. This is currently reflected in 
domestic legislation. The first SSI would remove this requirement eight 
months after a „no-deal‟ exit from the EU.  
 

7. That approach mirrored the approach being taken by the UK Government in 
its equivalent first SI applicable to England, Wales and Northern Ireland, 
which was laid on 13 December 2018. The UK Government asked that the 
Scottish regulations took that approach in anticipation of the UK‟s accession 
to the GPA on or shortly after exit, and in order to support the UK‟s swift 
accession to the GPA. Whilst it guarantees that bidders from countries which 
are party to the GPA will be able to bid for public contracts in the UK on an 
equal footing with bidders from the UK, if the UK were to fail to accede to the 
GPA, however, bidders from the UK would not, as a matter of international 
law, be guaranteed reciprocal treatment when bidding for public contracts in 
other countries which are party to the GPA.  
 

8. That approach was predicated on the progress made by the UK in applying to 
accede to the GPA, and a planning assumption that once the UK acceded to 
the GPA, powers contained in clause 1 of the Trade Bill could be used to 
implement the UK‟s separate accession within that eight month period. 
 

9. The amendments proposed by this SSI would extend that eight month period 
to 18 months. 

 
Effect of the proposed changes: other international agreements 
 

10. The first SSI would remove immediately on exit from the EU the duty on 
contracting authorities in Scotland, which currently exists in domestic 
legislation, to afford equal treatment to bidders from countries which are 
signatories to other relevant international agreements with which the EU has 
an agreement covering public procurement. 
 

11. That approach also mirrored the approach being taken by the UK Government 
in its equivalent draft first SI applicable to England, Wales and Northern 
Ireland. 
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12. The UK Government is in the process of attempting to negotiate the „roll-over‟ 
of the EU‟s international agreements so that they continue to apply to the UK 
after exit from the EU. The approach in the first SSI was predicated on a 
planning assumption that as the UK negotiated these agreements, powers 
contained in clause 2 of the Trade Bill could be used to implement these new 
agreements. 
 
 

13. The amendments proposed by this SSI would delay the removal of these 
duties by eighteen months, thereby extending the duties of equal treatment 
and non-discrimination to bidders from other countries with which the EU has 
a relevant agreement for that period. Whilst this guarantees that bidders from 
countries which have such an agreement with the EU will be able to bid for 
public contracts in the UK on an equal footing with bidders from the UK, as 
with the GPA, were the UK to fail to negotiate the „roll-over‟ of these 
agreements within that period, then bidders from the UK would not, as a 
matter of international law, be guaranteed reciprocal treatment when bidding 
for public contracts in those countries. 

 
Reasons for the proposed changes 
 

14. These changes are made following the request of the UK Government, and 
are consistent with changes we have now been advised that the UK 
Government will make shortly to the procurement legislation applicable in 
England, Wales and Northern Ireland. 
 

15. This is because in the current political climate, it is no longer safe to assume 
that the Trade Bill will receive Royal Assent in sufficient time for the powers 
contained in clause 1 and clause 2 to be exercised in order to implement the 
UK‟s new agreements. This means that both the UK and Scottish regulations 
risk being in breach of the UK‟s international obligations in respect of public 
procurement after exit from the EU. 
 

16. In order for the UK‟s accession to the GPA, and for the „roll-over‟ of the EU‟s 
trade agreements, to be ratified, the provisions arising from these agreements 
must be implemented in domestic legislation. There is also an obligation on 
the Scottish Ministers to ensure that Scottish legislation is compatible with the 
UK‟s international obligations.  
 

17. The approach set out in this SSI, of extending the obligations arising from 
existing EU agreements for 18 months is, in effect, a contingency measure 
which allows for domestic legislation to comply in practice with the UK‟s 
international obligations (as the UK‟s obligations under these agreements 
should in theory be the same as the EU‟s).  
 

18. The 18 month period is designed to allow sufficient time either for the passage 
of the Trade Bill, or alternatively for new primary legislation addressing this 
issue to be brought forward, as the UK‟s own obligations will still need to be 
implemented within this 18 month period using powers derived from the Trade 
Bill or other primary legislation. 
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Statements required by European Union (Withdrawal) Act 2018  
 
Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view the Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) (Amendment) Regulations 2019 does no more than is appropriate.  This is the 
case because it does no more than prevent, remedy or mitigate deficiencies in 
retained EU law arising from the withdrawal of the UK from the EU which are 
discussed in the policy note”. 
 
Statement as to why the Scottish Ministers consider that there are good 
reasons for the regulations and that this is a reasonable course of action 
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view there are good reasons for the provisions in this instrument, 
and I have concluded they are a reasonable course of action. These reasons are set 
out in the policy note”. 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation  
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view the Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) (Amendment) Regulations 2019 does not amend, repeal or revoke a provision 
or provisions in the Equality Act 2006 or the Equality Act 2010 or subordinate 
legislation made under those Acts”.   
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
 
The Cabinet Secretary for Finance, Economy and Fair Work has made the following 
statement “In my view the Public Procurement etc. (Scotland) (Amendment) (EU 
Exit) (Amendment) Regulations 2019 have had due regard to the need to eliminate 
discrimination, harassment, victimisation and any other conduct that is prohibited by 
or under the Equality Act 2010”.  
 
Additional information provided for EU Exit instruments in terms of the 
protocol agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
This heading is not applicable 
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Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to 
consumer protection (so far as is within devolved competence) 
 
This heading is not applicable 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed 
 
High – this instrument amends the Public Procurement etc. (Scotland) (Amendment) 
(EU Exit) Regulations 2019, which are categorised as high. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
 
This SSI is laid subject to affirmative procedure as it amends the Public Procurement 
etc. (Scotland) (Amendment) (EU Exit) Regulations 2019, which are subject to 
affirmative procedure. 
 
Further information  
 
Consultation  
 
There has been no public consultation on how to rectify the deficiencies arising from 
withdrawal. The changes made are intended to maintain the current legislative and 
policy framework in so far as this is possible after exit and are within the extent 
permitted by the European Union (Withdrawal) Act 2018 to correct deficiencies.   
 
Discussions on the content of this instrument have been held with the UK 
Government and the other devolved administrations. The amendments to legislation 
set out in this instrument are consistent with amendments which the UK Government 
is proposing to make to its equivalent legislation. 
 
Impact Assessments  
 
Full impact assessments have not been prepared for this instrument because the 
framework and principles underlying the legislation have not been substantially 
amended. Modifications contained in this instrument have been made to ensure the 
legislation functions effectively, once the UK withdraws from the EU. 
 
Financial Effects  
  
The Cabinet Secretary for Finance, Economy and Fair Work confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, 
local government or on business. 
 
Scottish Government 
Scottish Procurement and Commercial Directorate 
 
7 February 2019 
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Economy, Energy and Fair Work Committee 

EU (Withdrawal) Act 2018 

Consideration of UK statutory instrument proposal 

Background  

1. The UK and Scottish Governments have agreed that it is appropriate that 
some Brexit issues within the devolved competence of the Scottish Parliament 
are dealt with by statutory instruments (SIs) laid at Westminster.  

2. A process has been developed to allow Scottish Ministers to ask for approval 
from the Scottish Parliament for their consent to such an approach. The 
approval process is set out in a protocol designed to aid parliamentary 
scrutiny. 

3. The Committee is being asked to scrutinise proposals for the UK Statistics 
(Amendment etc.) (EU Exit) Regulations 2019 under this process. The SI was 
published on 25 January. However, that the Committee is being asked to 
consider consent on the basis of proposal to legislate rather than the 
legislation itself. 

Process 

4. The process allows the Scottish Government to allocate proposals for 
statutory instruments to one of three categories, based on their likely policy 
implications— 

5. Category A – for technical SIs, or proposals with minimum policy choice or 
only one obvious policy solution.  

6. Category B – for proposals with more significant policy implications – for 
example, with financial or criminal law implications.  

7. Category C – for proposals where it is expected that the Scottish Parliament 
will want to see the actual text of the SI (so a procedure for joint consideration 
with the UK Parliament would be instigated). 

8. The Scottish Government has indicated the proposal falls under Category A.  

The UK Statistics (Amendment etc.) (EU Exit) Regulations 2019 

9. The notification relates to amendments that would repeal retained EU laws 
related to EU statistics and correct deficiencies arising from EU Exit to ensure 
the continued functioning of the UK legal framework. This would enable the 
UK statistical system to produce official statistics in the event that the UK 
leaves the European Union without an agreement to include the UK in the 
European Statistical System. 

10. The letter from the Cabinet Secretary can be found here and the notification 
itself at this link. 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
https://www.gov.uk/eu-withdrawal-act-2018-statutory-instruments/the-uk-statistics-amendment-etc-eu-exit-regulations-2019
https://www.gov.uk/eu-withdrawal-act-2018-statutory-instruments/the-uk-statistics-amendment-etc-eu-exit-regulations-2019
https://www.parliament.scot/S5_EconomyJobsFairWork/Inquiries/Statistics_SI_-_letter_to_Convenor.pdf
https://www.parliament.scot/S5_EconomyJobsFairWork/Inquiries/Notification-UK_Statistics_(Amendment)_(EU_Exit)_Regulations_2019.pdf
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11. In his letter, Mr Mackay states— 

―The UK Government is proposing to make above named regulations to 
ensure the continued operability of regulations which relate to EU legislation 
relating to UK statistics…The proposed changes are technical in nature. The 
UK Government state they are to preserve the effective functioning of the UK 
statistical system, which is currently governed and implemented on a UK-wide 
basis with devolved administrations responsible for meeting their obligations 
for EU statistics Regulations for areas that are under their competence. As the 
changes are technical, and maintain desirable arrangements as part of the 
statistical system which currently operates in EU areas, the Scottish Ministers 
would as a matter of policy be content to consent to the Regulations.‖ 

Decision 

12. The Committee is invited to consider the notification and decide whether 
it is content for these issues to be dealt with by statutory instrument at 
Westminster.  

13. If the Committee is content, the Convener will write to the Cabinet 
Secretary to notify him of the Committee’s decision. 
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